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Defining Test Content: 

Operational Perspective



Guiding Objectives for NextGen Exam

 Exam should test less broadly and deeply within 
subjects covered so less memorization of law

 Greater emphasis on lawyering skills

 Fairness and accessibility will continue to be 
ensured for all candidates

 Benefit of score portability should be maintained

 Exam should remain affordable



8 Foundational

Concepts and Principles

Knowledge

 Civil Procedure

 Contract Law

 Evidence

 Torts

 Business Associations

 Constitutional Law

 Criminal Law

 Real Property

7 Foundational Skills 

Skills 

 Legal Research

 Legal Writing 

 Issue Spotting and Analysis

 Investigation and Evaluation

 Client Counseling and Advising

 Negotiation and Dispute 

Resolution

 Client Relationship and 

Management



Content Scope Committee

 21 members

 16 jurisdictions

 15 law schools

 10 women, 11 men

 12 White, 5 Black, 

3 Latinx, 1 Asian

Deans

16%

Professors

37%
Clinicians

16%

Practitioners

31%



Determining Scope of Knowledge

Defining Breadth of Coverage:

Frequency: Comes up often in entry-level 

practice

Universality: Common to multiple practice areas

Risk: Ignorance of the topic creates a significant 

risk of malpractice or poor client outcomes



Determining Scope of Knowledge

What about 
Constitutional Law?

All lawyers are 
custodians of the 
Constitution



Defining Depth of Knowledge

 Level 1 (general familiarity): Newly licensed lawyers 

should be able to spot issues and work efficiently with 

legal resources

 Level 2 (detailed knowledge): Newly licensed lawyers 

should know the relevant details of the doctrine without 

consulting legal resources

 Factors considered

– Complexity of topic

– Context in which topic typically arises

– Are rules and rule components relatively stable and universal?



Knowledge Recommendations

Many topics identified to be retired

(less breadth of knowledge)

Many topics identified for testing 

without recall of detailed doctrine 

(less depth of knowledge)



Determining Scope of Skills

Defining Exam Tasks

 Practice Analysis Continuity: Align with the 

lawyering tasks identified in the practice analysis

 Universality/Balance: Cross over multiple 

lawyering tasks from the practice analysis and 

balance different kinds of practice (e.g., 

transactional work vs. litigation)

 Cost/Practicality: Can be realistically tested in a 

written exam



Skills Recommendations

8 “Group A” Tasks
Issue Spotting and Analysis

Investigation and Evaluation

7 “Group B” Tasks
Client Counseling and Advising

Negotiation and Dispute Resolution

Client Relationship and Management

2 Research Tasks (initially published)
6 research tasks now under development

7 Writing and Drafting Tasks



Final Committee Recommendations

 Detailed subcommittee reports

 Full committee review and discussion

 All reports approved unanimously except one 

(which generated a single negative vote)



Content Scope Outlines

 Breadth and depth of 

Foundational Concepts and 

Principles

 Lawyering tasks for 

Foundational Skills

 Public comment process

 Final Content Specifications 

under development



Defining Test Content: 

Academic Perspective



Determining Scope of Knowledge



Determining Scope of Knowledge

How do new lawyers work?



Examples: Knowledge Recommendations

Retire: Privacy Torts

Other Doctrines

Limit: Elements of Crimes
Test all crimes with a provided statutory 

definition; do not require memorized 

knowledge of common law or Model 

Penal Code elements



Determining Scope of Skills



Determining Scope of Skills

 Some skills cannot 

be tested fully on a 

written bar exam, 

but…

 It is possible to test 

components of 

many skills



Examples: Skills Recommendations

Given a transcript of another 

lawyer’s interaction with a client, 

identify gaps in information obtained 

and/or suggestions for improving the 

lawyer’s effectiveness.

In a client matter, list 2-3 resolutions 

in which both sides of the dispute 

might be satisfied. 



Skills Require Some Ethics Knowledge

Client Counseling and Advising, Negotiation and Dispute Resolution,

and Client Relationship and Management skills to incorporate some 

rules of professional conduct within the scope of coverage

MRPC 1.1 (Competence)

MRPC 1.2(a) & (d) (Scope of representation and allocation of authority between client and lawyer)

MRPC 1.3 (Diligence)

MRPC 1.4 (Communications)

MRPC 1.6(a) & (c) (Confidentiality of Information)

MRPC 1.7 (Conflict of Interest: Current Clients)

MRPC 3.3(a)(1)-(2) (Candor to the Tribunal)

MRPC 4.1 (Truthfulness in Statements to Others)

MRPC 4.2 (Communication with Person Represented by Counsel)

MRPC 4.3 (Dealing with Unrepresented Person)



Determining Scope of Skills

 Use realistic prompts and tools

 Balance transactional and litigation 

contexts

 Include authentic interactions with clients 

and others with whom lawyers deal

 Marry foundational concepts to 

foundational skills



Takeaways for Legal Educators

 Preparing for the bar exam = 

preparing to serve clients

 Reinforce teaching of all 

foundational skills

 Focus on conceptual understanding 

and knowledge management

 Use practice scenarios to integrate

skills and doctrine



Prototyping 

Sneak Peek



Demonstrate one or 

more legal skills in 

context of a scenario 

raising one or more 

substantive or 

procedural legal 

issues 

Integrated Assessment 

Evidence

Criminal 

Law



Integrated Assessment ― Item Set Example

Initial scenario raising issues of Criminal Law and 

Evidence includes:

 a police report

 a statute governing assault and battery

 a short excerpt from a case interpreting the 

statute



Integrated Assessment ― Item Set Example

You are an assistant prosecutor assigned to 

work on a battery case. The following is the 

police report for this case, filed by the 

responding officer.

On the above date and time, I was dispatched to apartment 

201 at [a residential address] in response to a 911 report of a 

knifing. . . . 



Integrated Assessment ― Item Set Example

The following is your jurisdiction’s statute

governing battery and aggravated battery.

Battery and Aggravated Battery

• Battery is knowingly or recklessly causing bodily harm to 

another person.

• Aggravated battery is knowingly causing great bodily 

harm to another person.

• Battery is a first-degree misdemeanor.

• Aggravated battery is a third-degree felony.



Integrated Assessment ― Item Set Example
Initial prompts related to that scenario:

 What fact in the police report will be most helpful in 

proving the element of “knowingly”?

 List 3 avenues you would pursue to gather other 

evidence relevant to the issue of “great bodily harm.”

 Multiple choice: Will the police officer be permitted to 

testify in his own words about the victim’s description of 

the incident? 



Integrated Assessment ― Item Set Example

Scenario continues:

 A transcript of a law clerk’s interview of a 

witness is provided

 Examinee learns the resolution of several 

outstanding issues as the case unfolds



Integrated Assessment ― Item Set Example

Later prompts related to the scenario

(after additional facts and materials are shared):

 Review the transcript of the witness interview and 

identify two mistakes the law clerk made.

 Defense counsel has proposed a plea deal that 

would be very favorable to the defendant. List 

two concerns you would raise in response.

 [Other possible questions….]



Integrated Assessment ― Item Set Example
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Your client has contacted you to advise them of their 

legal rights . . . [short facts follow]. 

Which of the following state law doctrines are most 

important to research before giving the client advice? 

Select two.

(A) Third-party beneficiaries.

(B) Private nuisance.

(C) Public nuisance.

(D) Trespass to land.

(E) Implied warranty of habitability.

(F) Bad faith breach.
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Your client has contacted you to advise them of their 

legal rights . . . [short facts follow]. 

Which of the following state law doctrines are most 

important to research before giving the client advice? 

Select two.

(A) Third-party beneficiaries.

(B) Private nuisance.

(C) Public nuisance.

(D) Trespass to land.

(E) Implied warranty of habitability.

(F) Bad faith breach.

Contract 
Law

Torts

Legal 
Research

Issue 
Spotting 

and 
Analysis
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You are representing a client charged with burglary. During 

your first meeting with the client, the client claims that he was 

not involved in the crime and was mistakenly selected from a 

lineup. . . . He expresses a desire to testify at trial but informs 

you that he has a two-year-old misdemeanor conviction for 

battery. . . .

How should you respond to his desire to testify?

(A) Refuse to allow him to testify.

(B) Advise him not to testify.

(C) Encourage him to testify. 

(D) Require him to testify.



Professional 
Responsibility

Client 
Counseling 

and 
Advising

Evidence
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You are representing a client charged with burglary. During 

your first meeting with the client, the client claims that he was 

not involved in the crime and was mistakenly selected from a 

lineup. . . . He expresses a desire to testify at trial but informs 

you that he has a two-year-old misdemeanor conviction for 

battery. . . .

How should you respond to his desire to testify?

(A) Refuse to allow him to testify.

(B) Advise him not to testify.

(C) Encourage him to testify. 

(D) Require him to testify.



Pilot Testing



Pilot Test Goals

 Determine the impact of providing legal 

resources during the exam

 Determine how long examinees will need to 

answer new question types (including time to 

consult provided resources)

 Begin development of grading rubrics with 

subject matter experts



During Pilot and Field Testing

NCBE will be evaluating the optimal way to 

provide legal resources:

 in a way that is fair to all

 such that they enable candidates to use 

the resources efficiently in the time allotted 



Future Goals

 Determine the best interface/user experience for 

new question types (delivered on computer)

 Determine the optimal combination of question 

types and which question types work best for 

which subject areas and skills

 Test grading rubrics with real bar graders

 Facilitate a standard-setting exercise for 

jurisdictions



Fairness

 Diversity

– Pilot and field test participants

– Item drafting and review

– Setting passing scores

 Equity

– Access to resources, sample questions

– Universal design



Subscribe for NextGen Updates 

nextgenbarexam.ncbex.org/subscribe/

https://nextgenbarexam.ncbex.org/subscribe/
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